


	 In the Matter of an Arbitration between

American Federation of Government
            Employees, National Border Patrol

            Council, Local  2554               

            and
            Department of Homeland Security, 
            Bureau of Customs and Border  

            Protection, United States Border
            Patrol

Grievant:  Joseph Stefan
	
	FMCS Case No. Unknown or possibly none
AWARD OF ARBITRATOR

Date of Hearing: None, documents only


THE HEARING & PROCESS

The American Federation of Government Employees, National Border Patrol Council, Local 2554 (hereafter “Union”) and the Department of Homeland Security, Bureau of Customs and Border Protection, United States Border Patrol (hereafter “Employer”) agreed to have the undersigned decide this case on Stipulated Facts, and Briefs only, without an actual in-person hearing.  In due course the undersigned received the Stipulated Facts and Exhibits and thereafter the Briefs of the Parties.  Employer objected to certain evidence submitted by the Union in its brief and asked the undersigned to strike the proffered evidence.  That motion was denied.  However this Award is based upon the stipulated facts only.  As it turned out, the additional facts submitted by the Union are unnecessary to the decision and Award in this case.  The stipulated facts and exhibits are hereby received in evidence.  The real party in interest was and is Joseph Stefan (hereafter “Grievant”) whose employment was terminated by Employer.  The Union grieved this termination.  The Union is represented by attorney Jason L. Aldrich of San Diego and the Employer is represented by Darlene C. Johnson, Agency Representative.  On August 19, 2008, the arbitrator closed the “hearing” and presentation of evidence in this case.
ISSUE(S)
It appears from the briefs of the Parties that there are three issues to be resolved:  First, does the arbitrator have jurisdiction/authority to hear and decide this case?  Second, does the Union and Grievant have standing to bring this grievance?  And third, was Grievant’s termination proper and, if not, what is the appropriate remedy?
SALIENT FACTS (as found and interpreted by the Arbitrator)
The issue of Jurisdiction

There is a dispute regarding the reach or coverage of the CBA, specifically whether or not it applies to a person in Grievant’s position and whether or not the Union (and Grievant) have the right and the power) to grieve this matter.  The Union and the Company are parties to a collective bargaining agreement (hereafter “CBA”) in which the Union is given the power to grieve adverse employment decisions taken against “all Border Patrol Personnel of the Immigration and Naturalization Service assigned to Border Patrol Sectors”.  More specifically, excerpts of Articles 1, 20, 33 and 32 of the CBA state: 
Article 1 

Recognition 

The Service recognizes the American Federation of Government Employees (National Border Patrol Council) as the bargaining agent for all Border Patrol Personnel of the Immigration and Naturalization Service assigned to Border Patrol Sectors except professionals and those excluded from coverage by the Civil Service Reform Act.  [Emphasis added.] 

. . . .


Other relevant provisions of the CBA provide:

Article 20 

Disabled Employees 
. . . .
Any employee who has been injured or incapacitated and able to perform limited duty will be assigned to such duties that he or she is able to perform, when such duty is available, until he or she has recovered from the injury or incapacitation.
Article 33 

. . . .
Grievance Procedure

. . . .

Definition -  A grievance means a complaint either by a unit employee concerning . . . the adverse impact of:

. . . .

the effect or interpretation, or a claim of breach of this master Agreement, or other written agreement between the parties
. . . .

Exclusion -This procedure does not cover grievances concerning: 

. . . . . 

Article 32 
Disciplinary and Adverse Actions

. . . . 
Although termination of a probationary or temporary employee is not an appealable adverse action, the Service agrees that when it deems advance notice of termination to be in the best interests of the operations of the Service, the affected employee will be given two (2) weeks advance notice prior to the effective date of such action. 

Grievant was hired pursuant to a one page contract called: “Federal Career Intern Program Employment Agreement U.S. Customs and Border Protection”.  (Joint Exhibit 2.)  Since the contract is labeled an “employment agreement” it seems logical to infer that Grievant was an “employee” and U.S. Customs and Border Protection was his “employer”, even though the contract calls the position offered an internship “under the Federal Career Intern Program”.  Furthermore, the clear implication is that Grievant falls within the broad category of Border Patrol Personnel.  Because of its brevity and lack of detail, the arbitrator is tempted to set out the contract verbatim, but since all Parties have access to this contract, the arbitrator shall simply make reference to curious provisions in the document.  In the introductory paragraph Grievant is apparently offered an internship which could lead to full time employment.  The contract says it is for two years “plus any approved extensions”.   During the two years the “Intern’s performance, development, conduct and general suitability for continued employment will be assessed”.   The only stated grounds for termination during the two years are “work performance or conduct reasons”.  The implication is that the agreement will not be prematurely terminated unless the intern demonstrates poor work performance or unacceptable conduct.  The terms “work performance or conduct reasons” are not further defined and the contract is completely silent with respect to the effect of injuries or other extenuating circumstances which might have a bearing on the actual length of the internship.  The contract contemplates that the internship may result in a “non-competitive conversion to a career or career-conditional appointment at the end” of the two years.  Although not spelled out in the contract, apparently this internship permits the successful intern to avoid having to “compete” for a permanent position in the U.S. Customs and Border Protection service.  

There is another curious provision of this contract under the headline “Appeal Rights.”  One would think that the paragraph would deal with the intern’s rights of appeal should there be an adverse action taken against the intern or at least a reference to a federal or other regulation which speaks to those rights.  Instead the paragraph reads in its entirety: “Employees who enter government service under excepted appointments are subject to less rigorous competitive requirements.  Therefore, the rights accorded to these employees are less than those accorded to those serving under competitive appointments.”  There is no reference to any law or regulation or other document about “rights” so the reader (and, perhaps more importantly, the intern signatory) is left in the dark about what that provision means.  However, the paragraph clearly calls the interns “employees”.  There are a few other provisions in the contract not, in the arbitrator’s opinion, directly relevant to this case.  However, the sentence immediately prior to the place for the intern to sign also refers to the contract as an employment agreement.
The Issue of Termination
The facts that bear on the issue of termination are quite straightforward.  On March 5, 2007, Grievant was notified that he was accepted into the intern program and he entered on duty as a Border Patrol Agent trainee.  Under normal circumstances, the contract would terminate on March 4, 2009.  On August 17, 2007, Grievant was injured in the course of his duty.  He requested authorization for medical treatment and on August 18, 2007, a physician determined that Grievant’s injury to his shoulder was work related.  Grievant received treatment and further diagnostic evaluation.  He was put on “light duty” from August 27, 2007, until he was terminated on January 7, 2008.  Although the injury somewhat healed, Grievant was not totally mended.  Additional diagnostic work in early November led to the recommendation by a physician that Grievant have arthroscopic surgery and, in a letter to a request from superior officer, Chief Calhoon, dated around mid-December 2007, the doctor opined that Grievant would be able to return to full service within six to twelve months.  The surgery was authorized about that same time.  Then on January 7, 2008, Chief Calhoon sent Grievant a letter terminating his employment well prior (with roughly fourteen months shy) to the end of the two year internship.
. . . . . . . .

. . . . . . . .

ANALYSIS


It seems clear from the facts as found above that Grievant, as an employee and a member of the Border Patrol Personnel, is entitled to representation by the Union.  Whether or not Grievant has a right to grieve the adverse action in this case depends, in the Arbitrator’s opinion, on an interpretation of the contract Grievant signed and on the meaning of certain terms in the CBA.  Under Article 33 of the CBA cited above, it appears that Employer interprets the contract as giving it unfettered discretion to terminate the contract at any time and for any reason (or at least well prior to the end of the two year period)  because the Employer believed that Grievant would be unable to fulfill his side of the two year agreement.  Grievant, as might be expected, takes the view that the contract confers no such right on Employer.  Therefore, the question becomes one of contract interpretation and falls squarely within the definition of grievance in the CBA as a matter which can be grieved.  The sole question remaining is whether the entire question is excluded from the grievance procedure under Article 32, also set out above.

Employer contends that Grievant’s contract is one in which Grievant is the same as a probationary employee and, as such, his termination is not an “appealable adverse action”.   The arbitrator believes this is a strained interpretation of the contract and  the CBA.  The contract itself does not use the term “probationary” or “temporary” at all.  In fact the contract states that the only reasons to terminate an “intern” employee during the two years are for (bad or unacceptable) conduct or (poor) work performance.   The contract could have addressed the issue of injury or illness during its term, but does not.  It apparently leaves that question to other rules or regulations.  The CBA does address the question of injury or illness and states:  “Any employee who has been injured or incapacitated and able to perform limited duty will be assigned to such duties that he or she is able to perform, when such duty is available, until he or she has recovered from the injury or incapacitation.”  It seems to the arbitrator that the contract Grievant signed must be read in light of that provision which means that time should have been afforded Grievant to heal and return to service.  If the contract period needs to be extended to give the Grievant and the Employer a reasonable time to perform and evaluate respectively, then so be it.  If that healing process takes an unreasonable length of time, then other rules may apply.  But here the Employer did not even wait to see if the more optimistic prognosis would obtain.  Instead, Employer terminated Grievant apparently on the notion that he might not be able to return to regular service within the two year contract term.  That is too narrow an interpretation of the contract.  A more reasonable interpretation would be that, while the employee is “laid up” because of a work related injury or illness, or is serving in a limited capacity, the contract is extended [which seems logical in light of the fact that the contract itself speaks of the possibility of  an extension  (“plus any approved extensions”)].  So long as the period of time in this “healing” or “recovery” or “limited” capacity is not unreasonable, it seems to the arbitrator Employer is not harmed and may gain a valuable employee by waiting until the employee is rehabilitated to the extent that s/he is able to return to the kind of service which provides opportunity to evaluate the employee (here intern).  By failing to do so in this case, Employer has violated Grievant’s contractual rights and, in fact, appears to be acting in an arbitrary and capricious fashion.  The arbitrator does not base this decision on Grievant’s claim of discrimination.  Such a holding may be appropriate in another case.  Here, the contract analysis alone is sufficient and sustains the grievance.


The question of an appropriate remedy is more problematic.  Since it appears from facts extraneous to this decision that Grievant has recovered (and recovered within the two year contract term), it would seem that the appropriate remedy would be to give Grievant the full two years he signed up for.  That means that the time he was totally or partially disabled from performing the full range of duties of a Border Patrol trainee should be added to the contract period.  At the end of that time he should be evaluated for “conversion” to regular service.
AWARD


The grievance is sustained and Grievant shall be restored to his former position as “intern” Border Patrol trainee and be given a full two years (extended by the time he was fully or partially disabled from performing the full range of duties contemplated under the contract he signed) with appropriate back pay, benefits and allowances, if any.
Respectfully submitted,  

September 9, 2008.
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HADLEY BATCHELDER, Arbitrator

HADLEY BATCHELDER


Arbitrator/Mediator


17865 Lyons Valley Road
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