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December 22, 2006

VIA FACSIMILE AND CERTIFIED U.S. MAIL

RE: UNION INITIATED GRIEVANCE PURSUANT TO ARTICLE 33.F.(l)
REQUIREMENT OF PAYMENT OF FLSA SUFFER OR PERMIT PAY
(Fixed-Area Work Assignments Requiring Attendance Beyond 8-Hour
Shift)

Dear Chief McClafferty:

The following constitutes a Union Initiated Grievance pursuant to Article 33.F(1)
of the Collective Bargaining Agreement between the National Border Patrol Council
("NBPC") and the Legacy I&NS (hereinafter, "CBA"). I This grievance concerns the
Agency's failure to compensate bargaining unit members assigned to fixed-area
assignments (such as traffic checkpoints and "X" assignments) Fair Labor Standards Act
("FLSA") Suffer or Permit pay, also known as "45 Act" pay.

FACTUAL BASIS FOR GRIEVANCE

Border Patrol Agents are routinely assigned to work "fixed post" assignments,
such as traffic checkpoints and "X" assignments along the border. When assigned to
these locations, Agents are under a standing order to work their regular eight hour shift,
and continue to work beyond the eight hour shift until their relief arrives. These hours
worked beyond the eight hours have been compensated as "administratively
uncontrollable overtime" ("AUO"), however, law, regulation, the CBA, and prior
litigation between the National Border Patrol Council and the Agency require the
compensation to be that as FLSA Suffer or Permit Pay.

I Despite the dissolution of the Immigration and Natural ization Service, the CBA maintains its effect with
the Department ofHomeland Security.
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CPA Carl McClafferty, page 2
RE: Union Initiated Grievance - FLSA Suffer or Permit Pay - Fixed Area Duty - Local 2554
December 22,2006

THE DISPUTE AND REASON FOR DISSATISFACTION

The issue presented here by this Union Initiated Grievance has already been
addressed to the Agency by the NBPC. Attached please find a copy of Arbitrator Samuel
J. Nicholas, Jr.'s decision of a grievance presented for arbitration by the NBPC.
Arbitrator Nicholas was mutually agreed to by the NBPC and the Agency, and his
decision on the matter issued on March 22, 2001. At page 20 of his decision, Arbitrator
Nicholas "reiterated his understanding of the very essence of [that] case:"

The central character of AUO work is lack of control by management
when and whether such work is performed by its employees. Indeed one
of the other defining characteristics of AUO is that the employee
himself/herself makes the decision whether the nature of his/her position
demand that he/she perform the overtime at hand. Here, that discretion on
the part of the employees was lacking, since the agents participating in
Operation Rio Grande were not given the latitude to leave or not leave
their AOR [area of responsibility] at then end of their shifts. Rather, for
all practical purposes, they were under a standing directive from
management to remain at their area of responsibility until relief arrived.
As such, I cannot say this properly falls within the domain of AUO work.

Thus, I conclude that Agency took improper advantage of the language of
the AUO regulations and erroneously paid Grievants AUO pay for work
which was routine, predictable, and under Management's control.

(Emphasis in original.)

The law, regulation, and provisions of the CBA as presented by the Union and
Arbitrator Nicholas in the attached decision by Arbitrator Nicholas, and specifically, 5
U.S.c. § 5542, § 5545(c), 5 C.F,R. § 550.151 and § 550.153, are incorporated herein to
this Grievance as if fully set forth here. Please also note that Article 30 of the CBA
requires the Agency to pay bargaining unit members "equal pay for equal work."

Here, the standing order is the same as that of the "Operation Rio Grande"
grievance. Border Patrol Agents are under a standing order to remain at fixed area
assignments until relief arrives. These posts include all traffic checkpoints within the
Sector, "X" assignments, and any other assignment that requires a bargaining unit
member to remain at the location beyond the eight hour shift until his/her relief arrives.



CPA Carl McClafferty, page 3
RE: Union Initiated Grievance - FLSA Suffer or Permit Pay - Fixed Area Duty - Local 2554
December 22, 2006

CORRECTIVE ACTION DESIRED

The National Border Patrol Council demands the Agency:

1. Cease and desist from violating the decision rendered by Arbitrator Samuel J.
Nicholas, Jr., issued March 22, 2001, by not paying bargaining unit members
FLSA Suffer or Permit pay to bargaining unit members who work fixed
location assignments beyond an eight hour shift and who may not leave that
assignment until relief arrives.

2. By compliance with number 1, above, begin paying bargaining unit members
FLSA Suffer or Permit pay ("45 Act" pay) when the bargaining unit member
works beyond an eight hour work assignment and is not permitted to leave
until his/her relief arrives.

3. Pay all affected bargaining unit members backpay in accordance with number
2, above, and as required by the Backpay Act, codified at 5 U.S.c. § 5596.

Very tmly yours,

Enclosure

c: AFGENBPC President T.1. Bonner
AFGENBPC Southwest Region Vice President George McCubbin II
AFGE;NBPC Local 2554 President Lombardo Amaya



THE MATTER OF ARBITRATION OPINION

b~twccp AND

I"n.l~nSTATES IMMIGRATION AND
NATIJRAIJZATION SERVICE (AGENCY) FINDINGS

and FMes CASE NO. O().10JJ6-J

AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES,

ArIONAL BORDER PATROL
COUNCll. (UNION/GRmVANTS) March ZZ, Zool

------------
Arbitrator: Samuel J. Nicholas. Jr., Jackson, Miss., mutually selected by

the parties to serve as Impartial Arbitrator.

ReprcseDtatives: For Agency - HOD. Peter Gregory

For Union· HOD. Gregory K. McGillivary

OPINIQN

I

The parties to this dispute, the United States Immigration and

Naturalization Service ("Agency") and the American Federation of Government

Employees, National Border Patrol Council ("Union"), are signatories to a

certain three-year collective bargaining agreement ("the Agreement"), effective

from February 6, 1995, through February 6, 1998, inclusive of the date on which

this dispute arose. Pursuant to the Agreement, Union is duly recognized as the

sale and exclusive representative for all Border PalrOl Personnel of the Agency

assigned to Border Patrol Sectors except professionals and those excluded from

coverage under the Civil Service Refonn Act See Article 1 of the Agreement.

At the same time. Agency has reserved unto itself the right to exercise the

nonnal management rights of an employer, including the right to determine the

mission. budget, organization, number of employees, and to assign work and



Ike other determinations relative to the work force. Sec Article 4 of the

ement.

This arbitration stems from a certain compJaiot (or hgrievance"). filed by

Union on September 27, 1997. on behalf of certain aggrieved employees

rGrievants"), comprising all employees affected by an aneged improper

administration of the o'1t'ertime provisions of the Agreement and of applicable

federal regulations and statutory law. The grievance (Joint Exhibit 1), as filed

by Union, reads in pertinent part as fonows:

'"Since On or about August 26. 1997, Border Patrol Agents in the
McAllen sector havo been detailed to 'Operation Rio Grande' and
'Operation White Shark.' Agents are being held responsible for
maintaining an 'Area of.Responaibility' and are expected to remain
in that aru until they are reIicved by another shift. The next sbift
does Dot relieve them wtiJ into the nmth (9th) or tenth (1 ()I") hour
of work. Ascnts have been told by their supervisors during this
Operation they are to work eight (8) hours of 4S act overtime on a
mandatory sixth (6-> day of work and any hours thereafter will be
'AUO.' Agents arc ordered or induced to remain in their area, yet
are not being allowed to claim these hours as overtime under 5
U.S.C. § 5545 or the Fair Labor StandardsAet.

EJnployees are being ordered to remain in their •Area of
Responsibility' until relieved by another agent and use A.U.O. to
travel back to the station.

It is clear that the employees covered by the instant grievance do
not meet any of the aforementioned criteria [for A.U.O.]. and
should be paid 4S act overtime or FLSA Suffer Permit, whichcwr
is the frigber rate ofpay.

The foregoing actions violate applicable laws and regulations
govaning compensation for regularly scheduled work."

As a matter of remedy, Union requests back pay for all affected

employees, reimbursement of all attorneys' fees and costs, and notification that

the Agency will. in the future, comply with relevant federal law and regulations

concerning overtime pay. The grievance was properly processed through the



'OWl stages of the contractual grievance procedw"e. However. when DO

satisfactory resolution of the matter was reached. Union notified AtJ;ncy of its

intent to fOlWlll"d the grievance to arbitration. In this regard. the undersigned

mutuaUy selected to serve as Impartial Umpire!Arbitrator in this matter, and

e being duly empowered by the parties to make factual findings and to render a

binding decision and award on the grievance. To that end, a bearing was held

on November 29 et 30, 2000. at McAllen. Texas, when and where the partieg

were permitted to present their respective cases via the clli:itation of testimony

from witnesses on direct lUld cross-examination. together with the submission of

pertinent dooumcntary evidence into the Record. The proceedings were

. recorded and transcn1>ed by a licensed court reporter and at the close of the

hearing the Arbitrator granted the patties leave to file post-hearing briefs in

support oftheir respcc::tiw contentions.

The Record is now complete and this matter is ripe for a final decision

and award. The patties have stipulatcd that the case is bifurcated on the issues

of liability and damages. Thus. this Opinion addresses only the question of

liability.

II

The provisions of the Agreement deemed pertinent and relevant to the

issues in dispute here are noted as follows:

ARTICLE 1
RECOGNITION

"The Service recognizes the American Federation of
Government Employees (National Border Patrol Council) as the
bargaining agent for aU Border Patrol Personnel of the ImmigTation
and NatW"alizarion Service assigned to the Border Patrol Sectors
except professionals and those excluded from coverage by the Civil
Service Refonn ~t."
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ARTlCLE2
EFFECT OF LAW AND REGULATION

"1\. In the administration of all matters covered by this
Agreement, the parties are governed by existing or future
laws~ and govemment~wide rules or regulations in effect
upon the effective date of this Agreement. In tbe
administration of the Agreement, should any conflict arise
between the terms of this Agreement and any present or
future laws, provisions of such laws shall supersede
conflicting provisions of this Asreernent.

•••••

C. In any conflict between the terms of this Agreement and any
provisions of Service Orders, Policy Letters, Manuals, etc.,
regardless of date of issuance, the terms of the Agreement
will govern."

ARTICLE 4
RIGHTS AND OBLIGATIONS

"A. This agreement or its provisions may not in any manner
diminish or impair any rights which would otherwise be
available to any employee in the absence of such an
agreement.

B. Management officials of the Service retain the right to
detetminc the mission. budget, organizlrtion, number of
employees, and internal security practices of the Service;
and in accordance with applicable Jaws and regulations - (I)
hire, assign, direct, layoff'. and rerain employees in the
Service, or to suspend, remove, reduce in grdde or payor
take other disciplinary action against such employees; (2) to
assign work, to make detenninations with respect to
contracting out, and to determine the persoonel by which
Service operations shall be conducted. . . ."

ARTICLE 27
OVERTIME - OTHER THAN UNCONTROLLABLE OVERTlMlt

CCA. Overtime assignments will be distnbuted and rotated equally
among eligible employees. Supervisors shall not assign
overtime work: to employees as a reward or a penalty, but
solely in accordance with the Service's need. Complaints or
disagreements on distribution of overtime: shaJJ be processed
in accordance with the negotiated procedure.

.......
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B. AD employees in an overtime status will periOllIJ the duties
of the position to which assigned. They will wear the
necessary tmifonn and identification that the duties of the
position require:'

ARTICLE 34
ARBITRATION

"A If the Service and Union fail to settle any grievance
processed under tho negotiated grievance procedure, such
grievance, upon written request by the Union, may be
submitted to aroi1ration within fifteen (15) calendar days
"from the dille the Service's final decision is personally
delivered or mailed. Ifservice is by mail. five (5) additional
calendar days shall be allowed."

Also pertinent to this matrer are the following excerpts .from applicable

federal statutes:

5 U.S.C. 15542

"(a) For full·time, part-time and intcmrittent tours of duty,
hours ofworle officiaUy ordered or appro'VCd in excess of 40
bours in an administrative wOIkweek, or (with the CX(:CptiOD

of an employee engaged in professional or technical
engineering or scientific activities for whom the first 40
hours of duty in an administrative workweek exceeds the
miaimum. rate fOf 08-10) ... in excess of 8 boW"S in a day.
performed by an employee are overtime work and sbaU be
paid for, except as otherwise provided by this subchapter, at

the following rates:

(1) For an employee whose basic pay is at a
rate which does Dot exceed the minimum Tate of pay
for GS-IO, ... the o\lertime hOlD'ly rate of pay is an
ImOWlt equal to one and one-baJftimes the hourly rate
of basic pay of the employee, and all that amount is
premium pay....

(2) For an employee whose basic rate of pay is at a
rate which exceeds tbe minimum rate of pay for GS­
10. ... the overtime hourly rate of pay is an amount
equal to one and one-half times the hourly rate of the
minimwn rate of basic pay for GS-I0. and all that
amOunt is premium pay....n

5



S U.S.C. I SSfS(e)

"The head ofan agency ... may provide that -

(I) an employee in a position requiring him resuJarly to
remain at. or within the confines ot: his station dwing longer
than ordinary periods of duty, a substantial part of which
consists of remaining in a standby status rather than
performing work, shall receive premium pay for this duty an
an annual basis instead of premium pay provided by other
provisions of this subchapter. except for irregular,
unscheduled overtime duty in excess of his regularly
scheduled weekly pay....

(2) an employee in a position in which the hours of duty
cannot be controlled administratively, and which r.res
substantial amounts of irregular. unscheduled overtime duty
wi,II the employee generally being respolISllJle for
,ecopiVng, wi,holll Sllpervi.titJR, circlllltStllnCes which
require hinl to I'ema/n on dllty. shall receive premiwn pay
for this duty on an annual basis instead of premium pay
provided for by other provisions of this subebapter. except
for regularly ~eduIcd overtime, night. and SwuJay duty,
and for holiday duty. Pterniwn pay under this paragraph is
an appropriate percentage, not less than 10 percent nor more
than 2s percent. of the rate of basic pay for the: position. as
determined by taking into consideration the frequency and
duration of irregular, WlScheduIed overtime duty required in
the position." (Emphasis added)

5 C.F.R. § 550.151 AuthorizatioD ofprcmium pay
on an annual basis.

"An agency may pay premium pay on an annual basis,
instead of other premium pay prescn"bed in this subpart
(except premium pay for regular overtime work, work at
night. on Sundays. and on holidays), to an ~ployee in a
position in which the hours of duty cannot be controlled
administratively and which fequiJ"CS substantial amounts of
iIreauJ,ar or occasional overtime work. with the employee
genUfllly be ruponsible for recognizing, without
supervision, circllnutlllf.CU which require the emplbyee to
remain on duly. Premium pay under this section is
dttennined as an appropriate percentage, not less than 10
percent nor more dum 25 percent of the employee's rate of
basic pay (as defined in § 550.103)." (Emphasis added)
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5 C.F.R. § SSO.ISl. Bases for determining positions for which
premiuJII pay under § SSO.151 b audJorizcd.

"(a) The requirement in § 550.151 that a position be
one in which the hours of duty cannot be controlled
administratively is inherent in the nature of such a position. A
typital example of a position which meets this requirement is that
of an investigator of criminal activities whose hours of duty are
governed by what criminals do and when they do it. He is often
requited to perform such duties as sbadowiog suspect~ working
incognito among thoSb unc:lc:r suspioion, scan::hing for evidence,
meeting monners, making arrests, and interviewing perIODS having
knowledge of criminal or alleged criminal activities. His bours on
duty and place ofwork depend OA the behavior of the criminals or
suspedc:d crimiDals and cannot be controlled administratively. m
such a situation, the hours of duty cannot be controlled by such
administrati\IC devices as hiring additional personnel; rescheduling
the hours ofduty (which can be done when. lor aample, Q type of
work ocell,., primarily at certDin tiIIfeS 0/ the day); or granting
compensatory time off to offset overtime. hours rcqoired."
(Emphasis added.)

III

Grievants arc INS Border Patrol Agents who have worked in the McAllen

Sector during tbe .Agency's operational emphasis known. as "Operation Rio

Grande", which commenced in August 1997. The basic purpose of Operation

Rio Grande was to deploy Border Patrol Agents all along certain sections of the

U.S.-Mexico border so as to increase the presence and visibility of Border

Patrol Agents and thereby deter aliens from gaining illegal. tnby' into the United

States. See Transcript., Vol. 1. at 17.24,38.39. J61-162. 175.

Operation Rio Grande was carefully planned in advance of its actual

implementation. so as to assure that most of the Border Patrol Agents were

assigned general duty in a specific area of responsibility along the border and

required to stay at that precise location (known as the agent's "AOR" or "X"

denoting his precise spot on tbe border) throughout the duration ofhis/her shift.

Transcript. Vol. 1 at J7-18,38.
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In the McAllen Sector, there were some nine duty stations, six of which

on the border and were affected by Operation Rio Grande. Transcript., Vol

1 at 177. It is undisputed that Operation Rio Grande represented a significant

hange in the method and means by which the Agency sought to mailltam the

security of the border. For example. prior to Operation Rio Gnmde. Border

trot Agents observed aIld waited foc illeeaI aliezas to Q"OS5 the border and then

Border Patrol Agents would pursue and apprehend said aliens. Transcript. Vol.

I at 176. Suffice it to say. Opmtion Rio Grande constituted a change to a

proactive and preventive border patrol approach, whereby high viSibility of

Border Patrol Agents all along the border was used to discourage illegal aliens

&om crossing the border in the first instance. Transcript. Vot 1 at 176.

UnderslaDdably. Operation Rio Grande was (and remains) a very labor

intensive tDldcrtaking which required that agents increase tbeir hours of work.

The goal of Operation Rio Grande was to place an agent along the border

approximately ever 118 ofa mile. Transcript. Vol. 1 at 17,38. 183. This new

emphasis required a tremendous amount of manpower and man-hours from the

agents working in the Mc.Allcn SoctOI". Thus. during certain periods beginning

in August 1991, Agency ordered Grievants to work a mandatory sixth day (or

on occasion a seventh day) of overtime during an administrative workweek.

Transcript, Vol 1 at 19-20, 41-42, 133-134, 162, 178. Bemase Agency was

knowingly scheduling the agents/Grievants for a sixth or seventh day to work at

least eight (8) hoUtS in advance of the a~trative wotkwcek, Agenoy paid

the employees overtime pursuant to S U.S.C. § SS42 (referred to as "45 Act

overtime") for these eight hours. Transcript, Vol. 1 at 23, 192.

a



Border Patrol Asents arc generally assigned to one of three eight-hour

gular shifts: 6:00 a.m. ·2:00 p.m.; 2:00 p.m.• 10:00 p.m., lUld 10:00 p.m. to

:00 a.m. Transcript, Vol. 1 at 20, 38. Understandably, because of the

redictable nature of border patrol work, many of the agents working their

Ilmandatory sixth or seventh day in an administrative work week have ended up

orlcing 10 or more hours due to the fact that their relief sometimes takes awhile

o be accomplished and they generally have to return to their duty station.

Transoript. Vol. 1 at 20-21.

In the early stages of Operation Rio Grande, Grievants sought to record

these hours in excess of eight (8) hours on the mandatory sixth or seventh

workday as "45 Act" overtime. Transcript, Vol. 1 at 22-24, 168-169.

However, those agents who bad recorded theso extra one or two hours of work

on their sixth or seventh day as "45 Act" overtime were instructed that they

should change the designation to administratively Wlcontrollable overtime or

'"ADO". Transcript, Vol. 1 at 22; Vol. 2 at 11-13. In addition to AUO. Agency

also paid the Grievants Fair Labor Standard Act overtime for all work over eight

hours which they performed on their mandatory 5ixtb or seventh day.

Transcript. Vol. 1 at 219.

Based upon the Agency's decision not to pay "regular" overtime for the

additional time work on the sixth and seventh workday, Union filed the instant

grievance, seeking backpay for the aggrieved employees and recognition by

Agency that this overtime bad been incorrectly paid as AVO.

IV

The positions ofthe parties arc sununarizcd as foUows:
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1. Agency's decision not to pay Grievants regular overtime for their hours

excess of eight (8) hours on the sixth and ~eventh day of an administrative

orkweek during Operation Rio Grande was not consistent with applioabJe

s, regulations, or past practice at other Agency looations throughout the

ountry. Accordingly, Union has shown that Agency is liable fur additional

lkNerti'me pay to the Grievants.

2. As Union made clear at the hearing, when Border Patrol Agenu work

beyond their regularly-scheduled 40-hour administrative workweek, they are

entitled WIder Title 5 of the United States Codes to receive additional pay Wldet

two provisions: either 5 U.S.C. § SS4S(c) - which provides for administratively

uncontrollable overtime - or under 5 U.S.C. § 5542(a), which provides for

general overtime compensation, also known as "regularly scheduled overtime"

at the rate of time and one-half. These are two independent and mutually

exclusive provisions for overtime. See Slugocki v. United States, 816 F.2d

1572,1574 (Fed.Cir. 1987).

3. The reason that employees are eligible to receive both "general"

overtime and AUO is that the purposes for each type of overtime are quite

different and serve different needs of the Aaency. ADO is a lump swn amount

of overtime paymcm which is paid without regard to the actual number of

owrtime hours worked, provided the employee's position has been certified as

AUO-eligible. Conversely, general overtime is paid for those overtime hOUf3

which do not qualify as AUO hours. Because ADO hoW's generally cost the

Agency less money, once an employer has certified a position as AU~ligible.
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e employer attempts to classify as many overtime hours as AUO for that

'cuIar position. J

4. In this case, Agency plainly recognized that the rnandatoIy eight- hour

.its which it formally scheduled its agents to work on their sixth and seventh

or.kdays in a workweek did not qualify as AUO worlc because the woik was

~1Cduled ill tulvanc~ by the employer. The only real issue in this case, then, is

hether the additional two hours that agents spent manning their particular Area

f Responsibility ("AOR" or "Xj on the border, waiting for their relief to

.ve, traveling to the duty station. and perfonning other routine responsibilities

t the station at tho end of their shifts should have been paid as general

overtime. Plainly, if these additional two-hour periods do not qualify as AUO.

then the employees affected were entitled to be compensated pur&uant to 5

.S.C. § 5542 and should have received general ovmtime instead of AUO.

Union demonstrated at the hearing that these employees should not have been

paid AVO for these additional two homs on their sixth and seventh workdays.

s. OPM's regulations on AUO, and the guidance issued by Agency to its

field supervisors, make it clear that AUO has been given a v~ distinct and

precise definition: AUO is limited to overtime work which is so unpredictable in

nature that it carmOl be scheduled in advance and arises when the employee

makes the de~ision that the work is necessary. The "uncontrollable" nature of

the work is the essence of AUO work. While both the employer and the

employee may be aware that such overtime wUJ oocur on a regular basis, neither

the employe.. nor the employee can detennine in advance when the needlOT

I Since AUO is • lump S\Im payment dilb\Jrseo in biweekly increments, Agency's moDetary
obligations under Title S do not increase ifadditional overtime hours are classified III AliO.
However, wheo ganeral ovenimo is paid. Agency may owe the a1fCl:ted employees up to time
and OI'Ie-balfeo~jOft for Additional hours worked.
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ell work wIJJ DtCIIr. Thus, management i~ not in a position to schedule

ditionaJ employees to rcliew employees who have decided that they need to

olk such "uneantrollable" overtime.

6. There is no real question here that Border Patrol Agents worlc in

sitions to which AUO is applicable. Ind~, Grievants had to have been

ertitied eligible for AUO for Agency to pay them AUO. However. the two

tors which are crucial in this case arc the unpredictable nature of the work

d the flexibility of the employees in question to decide whetlter to work the

overtime in question. Given that SO many employees were being regularly

scheduled to work more than eight hours on their sixth and seventh workday, it

t be said that these hours had come to be a part of the employees'

predictable work pattern under Operation Rio GTando.

7. In effect. these additional two hOUlS each sixth or seventh day were

subject to scheduling and administrative control by Agency. yet it chose to treat

them as "unpredictable" AUO work. Additionally. the employees really had DO

discretion to decide not to work these additional two hours, since they were

required to stay at the AOR post until relieved and were required to carry out

certain "end of shift.. duties before they could leave for the day. The mere fact

that the Agency chose not to schedule these overtime hours into the sixth and

seventh day of wade does not mean that the overtime was occasional, irregular,

or unpredictable. See Aviles v. United States, 151 Ct.Cl. 1. 22 (1960). As the

Slugocki court concluded, work which constitutes "recurrent duties" which were

required to be performed on an "on-going basis" does not constitute AUO. Id.

816 F.2d at 1577.
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8. The most obvious explanation for the regularly ~ired overtime

Operation Rio Grande was Agency's lack of available ID.lU1power. As

Dion demonstrated at the hearing, Border Patrol Agents from other sectors in

parts of the COUlltIy were brought into the McAllen Sector to provide the

• d of "fun coverage" on the harder which Agency desired. As onc cowt bas

oted: "A shortage of manpower rather than anything intrinsic to the

ormance of these functions accounts for the overtime. [Thus,] . . . such

vertime is administratively controllable by the 'Very tem1S of the regulations'"

~~...>oaI_~w:tes~416F.Supp. 593,597 (ED.Va. 1976).

9. Employees simply waiting for relief do not qualify for AUO. because

management is capable of administratively controlJing the need for additional

time to provide: relief and relief is a regularJy-ocCUIIing event, nOl one wbich

occurs infrequcntly~ occasionally, or unpredictably. See' C.F.R. §

550.153(cX3). The work which the employees performed back at the station

also are ministerial in nature, which is further evidence of the fact that this is not

work of the emergency or Wlcontrollable type nature to which ADO applies.

Moreover, the reason that agents work this overtime at the end of their shift is

not due to the nature of the work at all, but rather as the result of a JIUlDpOwer

shortage in connection for providina timely relief to the employees.

10. For aU the reasons sc[ forth above. Union has plainly demonstrated

that these additional two hours of work were regular overtime whicb should

have been compensated at the regular overtime rate and not as AUO. Az1y

suggestion by Agency that the employees "voluntarily" made an independent

decision to stay at their assigned AOR until their relief arrived is belied by the

agents' testimony and by the Agency's own docwnentaJy record, which states
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employees mast remain at their assigned AOR until they are relieved by the

neoming shift. See Union Exhibits 3 and 4. The nature of the work did not

bange significantly on the sixth or seventh day so as to suddeaIy become AUO

work on tfte sixth or seventh day.

11. Agency has offered no adequate explanation or justification for its

ision not to pay the Grievants regular overtime fOT the extra two bours they

orked OD tho sixth or ~cvc:ntb woIk:day. AS a reSUlt. all affected employees

ould receive the overtime differential pay which they have been denied for the

st three years. Therefore, the grievance should be sustained by the ArbitnrtoT

and the Arbitrator should order that Agency make all employees whole fOT any

losses in overtime pay they have suffered.2

AGENCV

1. In filing the gievance. Union has failed to comprehend the proper

interpretation of the language of 5 U.S.C. §§ 5542 and 5545 and of 5 C.F.R. §

550.103. The grievance finds no support under the Agreement or under these

stanltOry and regulatory guidelines and the Arbitrator should so find.

2. Agency explained both at the hearing and in its post-bearing brief the

various distinctions between regular or "45 Act" overtime and AUO. Suffice it

to say that AUO is applicable and authori2ed for positions in which the boW'S of

duty cannot be controlled adJninistrativcly and which require a substantial

amount of irregular Of occasional overtime work. AUO is paid to employees

without any specific relation to the actual hours worked in a given week. since

AUO is computed on a percentage basis and paid biweekly.

aTh.e parties have agreed the only the liability issue is before the Arbitra1or.
However. Union is confident that once a mling in irs favor is rendered., the parties
will be able to work out the damages aspect of the case without further assistance
ftom the arbitrator.
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3. In order to prevail in this case, Union has the burden of establishing

aU the bours Grievants worked in excess of the tim eight (8) bours on the

ixth or seventh day of work could have been regularly scheduled 01'

Grievants and UniOD have failed to meet their

4. Manpower shortages did not cause Grievants tv work oV<:rtime

eyond the first eight hours on the sixth or seventh day of their wodcweek

uring Operation Rio Grande. Union's emphasis on the manpower shortage

hich Agency experienced with Operation Rio Gr.mde misses the point: the fact

that manpower shortages required management to implement a six-day

workweek is not relevant because Agency's manpower shortages merely

required the scbeduling of a sixtb eight-hour work day. Since it is not disputed

that 45 Act overtime was due for the first eight hours worked on the sixth or

seventh day. the crucial issue here centers on what caused Grievants to work

more than eight hours on the sixth day.

5. It is impossible for Union to argue successfully that manpower

shortages required Grievants to work more than eight bours on the sixth or

seventh day. Indeed, the evidence demonstrates that Grievants all admitted that

they perfonned the same overtime durie!: On day six as they did on days one

through five of their administrative workweek. Grievants further admitted that

they received only AUO for their overtime hours on days one through five of

their administrative workweek. The AUO worked perfonned on days one

through five is identical to the AUO work perfonned on day six or seven.

6. Grievants are not entitled to 45 Act overtime on the basis of the fact

that they were required to remain on duty until being relieved by the next shift.
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relief fAlls to report. generally employees are not eliSlble for AUO

ausc this is a prcdjetab~e and routine occurrence. However, the evideqce at

e hearing of this case demonstrated that Grievants were required to stay at

eir AOR not as a mere convenience to d1e oncoming shift but because their

resence is required and they would be negligent if they were to leave without

. g relieved. In short. their AOR would be Jeft "vacanl'" and a potential

protected "hole" in the border would arise ifGrievants left their AOa before

elief occurred. In this regard. remaining at their AOR serves a necessary

tectivo function not unlike continuing to conduct swveillance on suspected

ens at the end of an assigned shift. An unattended AOR could essentially be

"OvetlU11" by narcotics traffickers or aliens flooding across the border through

the open AOR. There is a compelling reason for Grievants to remain at their

AOR and they know that they must provide continuous coverage to their AOR.

7. There may be some ambiguity in the regulations since Grievants

admittedly oouId not leave their areas of responsibility unless relieved. The

need to wait for relief seems to mirror the sihlation descn"bed in 5 C.F.R. §

S50.l53(e)(2). Yet, it is eqqally true that Border P~trol Agents who abandon

their post without relief would be negligent in carrying out their duties and

remaining at the AOR is unquestionably a definite and official requirement of

the agents' position. These facts suggest that § 550.l53(c)(l) and (2) apply to

the work performed pursuant to Operation Rio Grande. Any ambiguity between

the language of paragraph (3) of the regulation and the language of paragraphs

(I) and (2) should be resolved in favor of the Agency.

8. Agency's method of calculating overtime lIDd AUO pay for Grievants

in this case follows the language of the Agreement and is consistent with the
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anguage ofS C.F.R. § 550.153(c). Thus. on the merits of the grievance, Union

ot pn:vail. Since Union has the burden ofproof in this case to show that

cy's actions were improper under the Agreement and since Union has

8iled to cany its burden ofproof, the grievance must be denied in its entirety.

v

The parties submitted a stipulation on the issue which is properly before

e Arbitrator for final decision. Moreover. the panies agreed that the Arbitrator

ould address the following question:

Whether the INS improperly compensated border patrol agents by
classifying th~ overtime work beyond 8 hours on the sixth and
seventh day of their workweek as administratively uncontrollable
overtime.

The parties recognize that in sudl a dispute as we have here, Union bears

the blD'den of proof Thus. as the party bringing the complaint, Union has the

ultimate burden ofconvincing the Arbitrator that its position on the dispute is on

a finner fmmdation than Agency's and that the interpretation of the relevant

<:OJ1tractuaI. statutory, and regulatory language which it urges should be applied

by the Arbitrator in resolving the matter. After having made a careful review of

the volmninous proof offered by both Union and Agency - and after having

given careful scrutiny to tile words and phrases of the applicable statutes at S

U.S.C. §§ 5542 and 5545 as wen as the regulation set forth at S C.F.R. §

"0.1 S3 - J am compelled to conclude that Union's suggested interpretation of

the language in question makes for the more persuasive reading. Accordingly, I

find that the grievance bas merit.

At first blush. the Arbitrator was intrigued (and. honestly. even somewhat

amused) by the tOIm, the slrcalJed "administratiwly Wlcontrollable overtime".

In my more than 30 years plus as an active third party neutral. I have never
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countered. mOfC unusual concept and, nOm my experience J dare say, it is

ikely that a similar concept(s) exists outside the confines of the federal

01. However, given the continuous attention afforded cost-savings measure!;

if federaJ agencies, it is not surprising to find a cost-reducing version of

ycrtime such as AUO. Thus, and needless to say, I commend the ingenuity of

c managerial consultants who first conceived this new overtime animal.

Notwithstanding the apparently unique nature of AUO in the federal

ctor, the Arbitrator must determine here whether the concept has any

application to the hours in excess of eight hours which Grievants worked On

their sixth and seventh workdays during their participation in Operation Rio

Grande. In that cOJUWctiOD, I have made a lhorough.review of the applicable

regulations and Agency's AUO Training Guide (Union Exhibit 14) and I have

viewed the training videotape provided by Union (Union Exhibit 1S). On the

whole. the AUO con~pt explained in the training guide and in the training

videotape is not the kind of work which these Grievants were performing on

their sixth and seventh worlcday. Thus, I find that AUO has no application as

urged by Agency, i.e., compensation for two hours worked on the sixth and/or

seventh days.

The training video makes it clear that AUO docs not apply when the work

in question is due to a delay in the arrival of one's relief or due even to the

absence of one's regular relief at the end of a sbift. This is simply not the kind

of "emergency" or unpredictable event which generally leads to AUO work.

For the most part, I find that these additional two hours of work performed by

the employees in question was and remained essentially predictable and
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ntrollable by management and, for that reason. C8llJlOt be said to qualitY as

Agency makes much of the fact that Border Patrol Agents were and are

uired to man their so-called "AOR" on a continuous basis until their relief

'ves and that abandoning one's AOR would constitute negligence.

dditionally. Agency points out that if a :Border Pauol Agent were to abandon

.s AOIt. there would develop a hole in the "Det" of proteetion which Agency

to provide to the border. With this much ofAgency's argument, I concur,

o be sure. and as I understand the cbllllge in emphasis wrought by the

introduction of Operation Rio Grande. Agency has effectively redefined its

approach to border patrol from its fonner "reactive" stance to the current

"proactive" or preventive stance. And in order to maintain that constant

presence at the border, Agency decided to cast a wide protective {onnat over

the border. spacing Border Patrol Agents at points as close as 1/8 mile apart all

alOng the border. This is a commendable innovation for tnaintaining the border

and one which the Arbitrator finds to be well-reasoned. But, at the same time.

by making the decision that it wanted essentially "round the clock" coverage on

the border. Agency should have - and plainly could have - recognized that

there would be a need to significantly increase its manpower to meet these new

demands. Moreover. by cboosinJ; the mandate that agents remain at the AOR

until relieved. Agency had adequate advance notice that this practioe likely

would - as it ultimately did - generate a demand for additi<maJ overtime work

from its employees in order to BSSW"e the continuous coverage on the border

whioh is the heart and soul of Operation Rio Grande.
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Aecordingly. it is my :finding that the manpower and overtime impact of

e oporation were, in my estimation., administratively controllable and

edictable in advance by the Agency. Thus, I hold that Agency should have

en the necessary precautions either to schedule additional manpower to cover

ts needs or simply scheduled this additional overtime as "45 Act" overtime.

The record also indicates that in somt other sectors of the country,

. art if not identical work conditions, are viewed by other INS Sectors as

. sti!yjog "4' Act" ovcnime for the work which was paid here as AVO. Since

ency bas provided no meaningfuJ explanation for this obvious discrepancy

among its own management personnel, I am further persuaded that an improper

asseSsmCDt ofthe nature oftbe overtime was made in this case.

Finally. I wish to reiterate my understanding of the very essence of this

case. i.e.. the central character of AUO work is lack ofcontrol by maoa~cment

over wheJJ ,,111I whether such work is performed by its employees. Indeed, one

ofthe other defining clwacteristics ofAVO is that the employee himse1flherself

makes the decision whether the nature of hislher position demand that helshe

perform the overtime at band. Here. that discretion on the part of the employees

was Jacking, since the agents participating in Operation Rio Grande were not

given the latitude to leave or not leave their AOR at the end of their shifts.

Rather. for All practical purp05CJ5. they wort under a standing directive from

management to remain at their AOR untit relief arrived. As such, I cannot say

this properly falls within the domain ofADO work.

Thus, I conclude that Agency took improper advantage of the language of

the AUO regulations and erroneously paid Grievants AUO pay for work which
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routine. predictable. and under Management's conlrol. Therefore. the

AWARp

The grievance is deemed to be meritorious. The AIbitrator finds that

gene)' acted improperly in compensating the Grievants at their AUO rate for

two hours of additional worlc routinely worked 00 their sixth and seventh

ork day. The parties are hereby directed to make a good conscientious

jjattl:mpt to resolve the damage issues in this matter and to report back to the

'trator OD or before May 17. 2001 for further proceedings. if they are unable

o resolve said issues.

ZI

..·7---J~AtJ .t ...· .
Samuel 1. Nicholas. Jr.

Arbitrator & Umpire
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